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〔論 説〕

CooperationBetweenRegionalandUniversal

Organizations:ASEAN,UNandtheConflict

overTempleofPreahVihear/PhraViharn

YoshiakiSato

Introduction

ProfessorKazuyaHirobeorganizedaresearchprojectontheregion-

alisminAsia-Pacificregion.Theobjectsoftheprojectweretwofold:to

examinethepoliciesoftheuniversalorganizationstowardsregional

organizationsandtoinquireintothepossibleinstitutionalandfunc-

tionaldesignofthefutureorganizationsinAsia-Pacificregion.There-

sultoftheprojectwaspublishedinabooktitled・Chiiki-syugiNo

Seidoronteki-kenkyu［InstitutionalApproachtoRegionalism］.・Pro-

fessorHirobeadmittedthattheprojecthadgonehalfwayandthelat-

teragendumhadbeenlefttobeexamined.1

Thisarticle,acontributionforcelebratingtheretirementofProfes-

sorHirobe,isgoingtotackleoneaspectoftheremainedagendum,i.e.

possibleformofthefunctionalcooperationbetweentheAssociationof

SoutheastAsianNations（ASEAN）,amajorregionalorganizationin

Asia-Pacificregion,andtheUnitedNations（UN）withrespecttothe
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1 SeeKazuyaHirobe,PrefacetoChiiki-syugiNoSeidoronteki-kenkyu［Insti-

tutionalApproachtoRegionalism］（Tokyo:FumaSyobo,KazuyaHirobe

ed.,2008）,p.v.
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disputesettlementintheregion.Itwillexamine,inparticular,their

waysofinvolvementintheThai-CambodianconflictovertheTempleof

PreahVihear（PhraViharninThai）andtheterritoryaroundthe

Temple.

1.UNInterventiontotheConflict

TheTempleofPreahVihearwasoneoftheKhmerarchitectural

sitesconstructedmainlyduringthereignofSuryavarmanI（1006-

1050）andSuryavarmanII（1113-1150）oftheAngkoriankingdom.The

TemplefellintoruinafterthecollapseofAngkorin1431.2Intheearly

nineteenthcentury,nomentionoftheTemplewasmarkedonastrate-

gicmapoftheregion.3TheThai-Frenchtreatyof1904delimitedthe

borderbetweenThailandandCambodia,thenbeingaFrenchprotec-

torate,basedonwatershed.However,accordingtothemap,later

knownasAnnexImap,preparedbythejointcommitteeforthedemar-

cationwhichwasconstitutedonlyofFrenchofficers,theTemplewas

showninsideCambodianterritorydespitethefactthatitwasonthe

Thaisideoftheridgeoflandthatseparartedtwoadjacentriversys-

tems.

AfterthefallofFrancetoGermanforcesinJune1940,Thailandre-

gainedthe・siadindaen［lostterritory］・fromCambodiabyoccupying

theTemple.4AfterthecompleteindependenceofCambodiaonNovem-

ber9,1953,CambodiangovernmentfoundthatThaiforcestationedat

theTemple.5CambodiasubmittedthedisputeovertheTempletothe

（ ）144263

2 AsfortheTemple,seegenerallySachchidanandSahai,PreahVihear:An

IntroductiontotheWorldHeritageMonument（PhnomPenh:Cambodian

NationalCommissionforUNESCO,2009）.

3 SeeCharnvitKasetsirietal.,Preah Vihear:A GuidetotheThai-

CambodianConflictandItsSolutions（Bangkok:WhiteLotusPress,2013）,

pp.23-24.

4 SeeEdmundW.Sim,TheOutsourcingofLegalNormsandInstitutionsby

theASEAN EconomicCommunity,Indon.J.Int'l& Comp.L.,Vol.1

（2014）,pp.314,328.
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InternationalCourtofJustice（ICJ）in1959.TheICJistheprincipal

judicialorganoftheUNwhosemajorobjectsincludethemaintenance

ofinternationalpeace.6Infact,theUNconcernsnotonlyinternational

peaceatlargebutalsopeaceincertainregions.Forexample,Security

CouncilResolution180of1963determinedthatthesituationintheter-

ritoriesunderPortugueseadministrationwasseriouslydisturbing

・peaceinAfrica・ratherthaninternationalpeace.7

In1962,theICJawarded,byamajorityofninetothree,Cambodia

theTemple,basedonthefindingthatitwassituatedintheterritory

underCambodiansovereignty.Inconsequence,itadjudgedthatThai-

landwasunderanobligationtowithdrawanymilitaryorotherper-

sonnel,・stationedbyherattheTemple,orinitsvicinityonCambodian

territory.・8ThefoundationofthisjudgmentwasthefactthattheThai

authoritieshadtacitlyadmittedthebordershownontheAnnexImap.

Thisjudgmentfacedseriouscriticism.Amostfundamentalonewas

thattheICJavoidedengagingindifficultfact-findingthroughstrate-

giesofevasionbyresortingtoevidentiaryrules.9

TheThaiirredentistassertionwasdifficulttobesustainedbythein-

ternationalcommunity,becauseitwasincontraventionoftheprinci-

pleoflawwhichrequiredtheapplicationoftherulescontemporary

withthecriticaldatefordecidingtercase.Differentculturesanddif-
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5 SeeHaoDuyPhan,ProceduresforPeace:BuildingMechanismsforDispute

SettlementandConflictManagementWithinASEAN,U.C.DavisJ.Int'l

L.&Pol'y,Vol.20（2013）,pp.47,65.

6 SeeUNCharterart.1,para.1.

7 SeeS.C.Res.180,July31,1963,U.N.Doc.S/5380.

8 SeeTempleofPreahVihear（Cambodiav.Thail.）,I.C.J.Reports1962,pp.

6,36-37.

9 SeeThomasM.Franck,Fact-FindingintheI.C.J.,inFact-FindingBefore

InternationalTribunals（Ardsley-on-Hudson,N.Y.:TransnationalPub-

lishers,RichardB.Lilliched.,1992）,pp.21,28（criticizingsuchjudicialpro-

ceduresas・papertrials・）.



82

CooperationBetweenRegionalandUniversalOrganizations:ASEAN,UNandtheConflictoverTempleofPreahVihear/PhraViharn

ferenterasmayhavedifferentwaysoftalkingaboutrightsandobliga-

tions.Thebasicideaoflaw,however,issharedbyallthemembersof

theinternationalcommunity.Thatisthereasonwhylawyersshould

serveascross-culturalconnectorsbyapplyingthefundamentalprinci-

plesoflaw.10Forinstance,byreaffirmingtheprincipleofutipossidetis,

theICJhasenhancedthecommitmentofAfricancountriestoavoid

territorialclaimswhichwouldhaveotherwiseopenedupa・Pandora's

Box,・i.e.demandsforredrawingtheboundariesonthecontinent.11It

istruethat,intheearlytwentiethcentury,theBritishandFrenchco-

lonialpowerstookawayThailand'sseveraltributarystates,including

Cambodia.12Therefore,itseemsunderstandablethatsomeThaipeople

claimevenAngkorWatastheirnationalasset.13However,theprudence

oflawrequirestherespectfortheprincipleofinter-temporallaw.

TherewasastrongcriticisminThailandthatthejudgmenthaden-

dorsedthewickedplanbytheFrenchdemarcationteam tostealthe

（ ）146261

10 SeeAnne-MarieSlaughter,FillingPowerVacuumsintheNew Global

LegalOrder,B.C.L.Rev.,Vol.54（2013）,pp.919,934,936.

11 SeeCharlesRizikiMajinge,EmergenceofNewStatesinAfricaandTerri-

torialDisputes:TheRoleoftheInternationalCourtofJustice,Melbourne

J.Int'lL.,Vol.13（2012）,pp.462,497-498.

12 SeePuangthongR.Pawakapan,StateandUncivilSocietyinThailandat

theTempleofPreahVihear（Singapore:InstituteofSoutheastAsianStud-

ies,2013）,p.40.Thairoyalistsbelievethatthelossofterritorieswasadip-

lomaticgeniusofKing,foritwasameansto・savehandsbysacrificinga

finger.・SeeTaksapornNoikaew,PreahVihear:TheClashofNational

IdentityBetweenThailandandCambodia,availableathttp://www.sisa

ket.go.th/ssis/papers/english/Preah%20Vihear%20the%20clash%20of%20na

tional%20identity%20between%20Thailand%20and%20Cambodia.pdf#search

='preah+vihear+judgment+1962+pole+thailand',p.22.

13 SeeKasetsirietal.,supranote3,pp.13,35.Agroundforsuchanargument

restsonthe・fact・thatAngkorWatwasfoundedbytheKhom,i.e.ances-

torsofmodernThai,notbytheKhmer.SeeNoikaew,supranote12,p.25.

Suchaninventedclaim remindsusofthereportedChinese・claim・to

Okinawa.
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Thaiterritory.14It,however,withdrewitsforcesfrom theTemple.15

ThaimilitarytroopsrejectedtolowertheThainationalflagatthe

Temple,anduprootedtheflag-poleinstead.16Itisimportanttonote

thataresolutionbytheThaiCouncilofMinistersdrewalinearound

theTempleanderectedabarbedfencewhichdividedtheTempleruins

fromtherestofthepromontoryofPreahVihear.17Cambodiadenied

recognizingthefenceandmadeprotestsseveraltimes.Althoughthere

weresporadicexchangesofverbalprotestsfromapartyagainstsome

activitiesoftheotherparty,therewasnoarmedskirmishuntil2008.

2.EstablishmentofASEAN

Inthe1960s,thetensionamongSoutheastAsiancountriesmounted.

Forexample,Indonesiadeclaredin1965thatitwouldwithdrawfrom

theUNforcontestingtotheelectionofMalaysiaasamemberofthe

UN Security Council.18 On August8,1967,Thailandestablished

ASEANwithfourcountriesintheregion,i.e.Indonesia,Malaysia,
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14 SeePawakapan,supranote12,pp.60-61.Ajudgedeclaredthatthisconclu-

sionderivedfromtheprincipleofcaveatemptorwhichmightbeappliedin

allwalksoflife.SeeTempleofPreahVihear,I.C.J.Reports1962,pp.58-59

（separateopinionofJudgeFitzmaurice）.JudgeFitzmauricewastotallyig-

norantofthepossibilityofbadfaithofthecartographersaswellasthedis-

paritybetweenthecolonialpowersandanAsianstatewhichstruggledto

maintainitsindependenceagainstthesepowers.Infact,Thailandwasthe

solestatewhichkeptbeingindependentatthattimeamongthecurrent

memberstatesofASEAN.

15 Compliancewithajudicialdecisionmaybeintheinterestofpowerful

states.WhenNigerialostacasebeforetheICJ,itcouldnotsimplydisre-

gardthejudgmentasfarasitwouldliketoassertitsleadershipinthere-

gion.SeeMajinge,supranote11,p.494.

16 SeeNoikaew,supranote12,p.27.

17 SeeRequestforInterpretationoftheJudgmentof15June1962intheCase

ConcerningtheTempleofPreahVihear（Cambodiav.Thail.）,I.C.J.Re-

ports2013,pp.281,293.

18 SeeHisakazuFujita,Kokuren-Ho［UnitedNationsLaw］（Tokyo:Univer-

sityofTokyoPress,1998）,p.251,n.27.
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SingaporeandthePhilippines.Atthebeginning,amajorpurposeof

ASEANwastocurbthehegemonicbehaviorofIndonesia.19Cambodia,

foritspart,experiencedadifficulttimebecauseofthecivilstrife,in-

cludingthemassacrebythecommunistgroup・KhmerRouge・in

1970s.AfterBrunei（1984）,VietNam（1995）,MyanmarandLaos

（bothin1997）,CambodiaaccededtoASEANin1999.

A mostnotablecharacteristicofASEAN hasbeenthe・ASEAN

Way,・introducingatraditionalprincipleoftheruralcommunityinIn-

donesia,namely・consultationandconsensus・（・Musjawarahand

Mufukat・inbahasaIndonesia）.Theparticularityexistsnotinthecon-

sensus-baseddecision-makingbutinthelackofformalvotingproce-

duretobreakanimpasseinthecasewhereconsensusfails.20 The

ASEANWayisakindofrelations-basedgovernanceratherthana

rule-orientedgovernment.21Criticscontendthat,followingtheASEAN

Way,ASEANdegeneratesinto・talkshop・andcanpursueonlythose

policieswhichsatisfythelowestcommondenominator.22Itistruethat

（ ）148259

19 SeeShaunNarine,ExplainingASEAN:Regionalism inSoutheastAsia

（Boulder,Colo.:LynneRienner,2002）,p.15（analyzingthemotivationsof

Indonesia aswellasotheroriginalmemberstatesforestablishing

ASEAN）.Inreality,thememberstatesoftendefertoIndonesiaastheir

unofficialleader.Seeid.,p.32.SeealsoLeeLeviter,TheASEANCharter:

ASEANFailureorMemberFailure?,N.Y.U.J.Int'lL.&Pol.,Vol.43

（2010）,pp.159,185（pointingoutthat・theironywasthattheseoriginal

membersinitiallydevelopedtheASEANWaytostaveoffIndonesiandomi-

nance;theywerenowadaptingittoassistIndonesia'srenewedeffortsto

dominate・）.AcurrentfunctionofASEANissaidtobecheckagainstthe

pursuitofdeepereconomicintegrationbySingaporeandThailand.See

MoreEffortNeeded:FreeTradeinSouth-EastAsia,Economist,July29,

2004,availableathttp://www.economist.com/node/2968833.

20 SeeDanielSeah,TheASEANCharter,Int'l&Comp.L.Q.,Vol.58（2009）,

pp.197,199.

21 SeePaulJ.Davidson,TheRoleofInternationalLawintheGovernanceof

InternationalEconomicRelationsinASEAN,SingaporeY.B.Int'lL.,Vol.

18（2008）,pp.213,214-215.
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ASEANhasnoteethtoenforceitsdecisionsothatitsfunctiondepends

onthe・tongue・whichmayinvokesomepressurefrompeerstates.23It

shouldbenotedthat,whilerhetoricalchangeisimportantfornorm-

generation,・ASEAN'scredibilitydiminishes,whenitiswhollyincapa-

bleofimplementingsupposedlycommonnorms.24

ASEANhadlittleindependenceatleastuntiltheASEANCharterof

November20,2007,recognizeditslegalpersonality.Itwasexceptional

thatASEANparticipatedintheParisConferenceontheCambodian

conflictheldbytheUNin1991.Thelackofindependententitycharac-

terwasoneoftheprincipalreasonswhyASEANwasslowinreaching

agreementsaswellasinimplementingthem.25EvenundertheCharter,

however,whichestablishessomeprocedurestostrengthenthecollec-

tiveactionsofASEAN,theASEANWayhasnotbeenchangedinsub-

stance.Itissaidtobe・inevitable・that,solongasthememberstates'

politicalwilltosurmountthedeficienciesoftheASEANWaylacks,the
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22 SeeLeviter,supranote19,pp.161,206.SeealsoArifHavasOegroseno,

ASEANastheMostFeasibleForumtoAddresstheSouthChinaSeaChal-

lenges,Am.Soc.Int'lL.Proc.,Vol.107（2013）,p.290.

23 TheexpectedASEANhumanrightsbodywillhaveatonguewhichwill

haveitsuses.SeeStatementbyForeignMinisterGeorgeYao,Singapore

ParliamentaryReports,Vol.84（Feb.28,2008）,availableathttp://www.pa

rliament.gov.sg/Publications/sprs.htm.

24 SeeLeviter,supranote19,p.210.

25 SeeLinChunHung,ASEANCharter:DeeperRegionalIntegrationUnder

InternationalLaw?,ChineseJ.Int'lL.,Vol.9（2010）,pp.821,824.Thelack

ofpersonalitywasrealhandicapforpersuadingprivatecorporationsto

contributefundingsupporttoASEAN projectssinceASEAN couldnot

claim taxexemptionstatusasanon-profitorganizationinthedomestic

lawsofthememberstates.SeeSpeechbytheSecretary-Generalofthe

ASEAN,OngKengYong,ASEANandthe3L's:Leaders,Laymenand

Lawyers,July31,2012,availableathttp://www.asean.org/resources/201

2-02-10-08-47-56/speeches-statements-of-the-former-secretaries-general-of-

asean/item/asean-and-the-3-l-s-leaders-laymen-and-lawyers-by-he-ong-ke

ng-yong-secretary-general-of-asean.
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effortstodevelopeconomicintegrationbydraftingastrongcharter

cannotbutendupinfailure.26Inaddition,theinadequatebudgetwill

likelylimitASEAN'seffectiveness.27Anunderfundedandunderstaffed

institutionmusthavebeendesignedtoaccomplishverylittle.28

Thememberstatesofaninternationalinstitutionoftenadopta

functionalapproachtotheinterpretationoftheirfoundationalagree-

mentsthatisdifferentfromtheordinalapproachforcontractualtrea-

ties.Forthepurposeofadaptingawrittenagreementtotheneedsof

theemergingsituations,functionalinterpretationisoftenaccompa-

niedwiththeteleologicalinterpretationandtherecognitionoftheim-

pliedpowersoftheorgansoftheinstitution.ItiscertainthatASEAN

organsareexpectedtoadoptthecontractualinterpretationrather

thanthefunctionalinterpretation.Thememberstatesregardthe

ASEANCharternotasaconstitutionforanindependentorganization

butasaframeworkagreementforfuturearticulationbythemselves.

TheChartershouldbeseenas・moreofanon-bindingcodeofconduct

［or］organizationalguidelinesratherthanarule-bookorconstitu-

tion.・29

TheconclusionoftheASEANCharterhasitsmeaning,ofcourse.

UndertheCharter,aprotestingminoritystate,suchasMyanmarwith

regardtoallegedhumanrightsviolation,mayrelyontheargument

that・［i］tisnoanswertosaythattheprotestingminorityhasthe

（ ）150257

26 SeeLeviter,supranote19,pp.193-197.

27 SeeMichaelEwing-Chow,CultureCluborChameleon:ShouldASEAN

AdoptLegalizationforEconomicIntegration?,SingaporeY.B.Int'lL.,Vol.

12（2008）,pp.225,229,234.

28 SeeFransViljoen,InternationalHumanRightsLawinAfrica（Oxford:

OxfordUniversityPress,2ded.2012）,pp.293-294（demonstratingthatthe

AfricanCommissiononHumanandPeoples'Rightshassuchaproblem）.

29 SeeEugeneK.B.Tan,TheASEANCharteras・LegstoGoPlaces・:Idea-

tionalNormsandPragmaticLegalisminCommunityBuildinginSouth-

eastAsia,SingaporeY.B.Int'lL.,Vol.12（2008）,pp.171,187.
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choiceofremaininginorwithdrawingfrom theOrganization.・The

minorityhasarighttoremainintheorganizationandtoassertwhat

itclaimstobeanyinfringementofitsrightsunderthecharterofthat

organizationoranyillegaluseofpowerbyanyorganoftheorganiza-

tion.Nomatterhowfrequentlyandconsistentlyanorganhadcon-

strueditsauthoritytopermitittointerveneindomesticmatters,the

majorityhasnopowertoextend,alterordisregardthecharter.30

3.UNESCOasaCatalystforConflicttoResurface

ItwasironicalthataUNorganservedasacatalystfortheconflict

toresurface.ThequietedconflicthasbeenactivatedagainwhenCam-
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30 SeeCertainExpenses,I.C.J.Reports1962,pp.196-197（separateopinionof

Judge Spender）.See also id.,p.201（separate opinion ofJudge

Fitzmaurice）（statingthatitispreferredtorelylesson・subsequentprac-

tice・andmoreonordinaryreasoning,fortheargumentdrawnfromprac-

tice,iftakentoofar,canbequestion-begging）.

Source: http://www.rfa.org/english/news/cambodia/temple-04222013173424.ht

ml/.
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bodiafiledarequestforinscriptionoftheTempleintheworldheritage

listoftheUnitedNationsEducational,Scientific,andCulturalOrgani-

zation（UNESCO）.WhenCambodiafirstappliedfortheinstauration

oftheTempleinJune2007,theUNESCOpostponedthedecision,influ-

encedbytheheavylobbyingbyThailand.Thailandhadclaimedthat

Cambodiashouldnotapplyforinstallationbyitself,foramapat-

tachedtotheapplicationreferredThaiterritoryaroundtheTempleas

abufferzoneinCambodianterritory.

InJanuary2008,Cambodiaappliedagainwithoutattachingthemap

ofthebufferzonewhichwouldbesupplementedaftertheconsultation

betweenCambodiaandThailand.OnJune18,CambodiaandThailand,

witharepresentativeoftheUNESCO,announcedajointcommuniqu�

inwhichThailandexpresseditssupportfortheCambodianrequestfor

installation,whilebothpartiesagreedonthepointthattheexpected

worldheritagewouldnotincludetheareacontestedbetweenthesetwo

countries.31OnJuly7,UNESCOdeclaredthattheTemplewasinstalled

intheworldheritagelist.32Thenextday,however,theconstitutional

courtofThailandissuedaninjunctionthatthejointcommuniqu�was

notinconformitywitharticle190oftheThaiConstitutionof2007.33

Thedisputebecamea・b�tenoire・inThaidomesticpolitics.
34Somepeo-

plecriticizedthegovernmentfor・payingforitsfoolishnessforthe

thirdtime!・35

（ ）152255

31 Availableathttp://www.cambodia.org/Preah_Vihear/images/jointcomm

unique-1.jpg.

32 InJune2011,Thailandexpressedtheintentiontowithdrawfromthe1972

ConventionConcerningtheProtectionoftheWorldCulturalandNatural

Heritage.Fourmonthslater,however,itretractedthisdeclaration.

33 Article190oftheThaiConstitutionof2007stipulatedthatKinghad

authoritytoconcludetreaties,while,incaseoftreatiesconcerningtheter-

ritorialchange,theconsentbythedietshouldbesecuredbeforeratifica-

tion.TheForeignMinisterofThailand,NappadonPattama,resignedon

July10.

34 SeeSim,supranote4,p.328.
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InThailand,confrontationbetweentheUnitedFrontforDemocracy

AgainstDictatorship（UDD）,knownasRedShirts,andthePeople's

AllianceforDemocracy（PAD）,knownasYellowShirts,deteriorated

afterthecollapseofthegovernmentofThaksinSinawatrabythecoup

d'�tatonSeptember9,2006.TheformersupportedThaksin,whilethe

latterwasinoppositiontohim.PrimeMinisterSamakSundaravej,

servedfromJanuary29,2008,toSeptember8,2008,andconcludedthe

jointcommuniqu�,belongedtotheUDD.ThePADhelddemonstration

aroundtheTemple.TheCambodiangovernmentclosedtheTemple

againsttheThaipeople.OnJuly15,approximately50Thaisoldiers

movedintotheKeoSikhaKiriSvarapagoda,about300metersinthe

westoftheTemple,towhichbothpartiesclaimedtheirsovereignty.

ArmedclashesoccurredagainonOctober3and15,2008,andthenon

April2and3,2009.

4.CollaborationBetweentheUNandASEAN

（1）ASEANInterventionBackedbytheUN

Whentheconflictresurfaced,theASEANChaircouldnotserveasa

neutralmediator.TheASEANChairwasThailandfrom2008to2009

andVietNam in2010.AlthoughCambodiainvokedarticle23,para-

graphtwo,oftheASEANChartertorequestVietNamtomediatethe

dispute,ittooknoinitiativewhenThailandrefusedittointervenein

theconflict.36TheASEANSecretary-Generalcouldnotbeaninterlocu-

toreither,forhewasaformerseniorofficialofthethen-rulingUDD
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35 ThefirstfoolishactwasthedelegationofmappingtotheFrenchcommis-

sion.ThesecondonewastheacceptanceoftheICJ'sjurisdiction.Thethird

oneshouldbethesupporttotheCambodianrequestforinscribingtheTem-

pleintheworldheritagelist.Cf.Pawakapan,supranote12,p.62（citinga

claimmadebySrisakVallibhodom）.

36 SeeInternationalCrisisGroup,WagingPeace:ASEAN andtheThai-

CambodianBorderConflict,AsiaRep.,No.215（2011）,pp.1,15,available

athttp://www.crisisgroup.org/~/media/Files/asia/south-east-asia/thaila

nd/215%20Waging%20Peace%20--%20ASEAN%20and%20the%20Thai-Cambo

dian%20Border%20Conflict.pdf.
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whichhadbitterlyopposedtothePADtheninpowerwithPrimeMin-

isterAbhisitVejjajivawhoassumedofficeonDecember17,2008,and

serveduntilAugust5,2011.37 TheASEAN'scollectivepurposewas

threatenedbytheinternalpoliticalpressureswithinmemberStates

andtheopportunisticantagonismswhichthehostilityovertheTemple

symbolized.38

WhenIndonesiasucceededastheASEANChairin2011,Indonesia

waswillingtotakeaninitiativetofacilitatethesettlementofthecon-

flict.TheenvironmentforreconciliationwasreadywhenYingluck

ShinawatraofUDD wasinauguratedasThaiPrimeMinisteron

August5,2011.SheserveduntilMay7,2014.Indonesiainformedthe

UNSecurityCouncilofitsintentiontoofferanobservermission.Indo-

nesia,byinvokingarticle23,paragraphtwo,oftheASEANCharter,

organizedaninformalmeetingoftheASEANforeignministers,39of-

feredgoodofficesandengagedinshuttlediplomacy.Itproposeda

corpsofmonitoringmissionundertheASEANchapeau,aswell.40Such

measuresoftheASEANChair,supportedbytheUNorgans,succeeded

infacilitatingthecooling-downoftheconflict.41

（ ）154253

37 ItwasaproblematicactionthatCambodianpremierHunSenappointed

ThaksinasspecialadvisortotheCambodiangovernmentandthepremier

onOctober24,2009.SeeKasetsirietal.,supranote3,p.58.

38 SeeSeah,supranote20,p.212.

39 Thismeetingissaidtobehistoricalbecauseitwasthefirsttimethat

ASEANdedicatedoneentiremeetingtodiscussadisputebetweentwoofits

memberstates.SeePhan,supranote5,p.70.

40 ThefactthattheagreementtodeploytheIndonesianobserversreferredIn-

donesiaas・currentChairofASEAN・insteadof・theChairofASEAN・is

saidtoimplythattheroleofIndonesiawouldextendbeyonditsone-year

chairmanship.SeeInternationalCrisisGroup,supranote36,p.20.

41 AreasonwhyASEANsucceededinsettlingtheSabahconflictbetweenMa-

laysiaandthePhilippineswasthefactthatithadneverattemptedtore-

solvetheconflictitselfandcontenteditselfwiththeassistanceforde-

escalatingthetensionbetweentheparties.SeePhan,supranote5,p.64.
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（2）UNinCooperationwithASEAN

Cambodiaattemptedtodrawmorepartiesintothedisputesettle-

mentprocessbybringingthemattertotheUNSecurityCouncil.When

thearmedclashonFebruary4,2011,causedcasualties,thechairperson

oftheCouncilannouncedastatementregardingthisconflictforthe

firsttime,urgingthepartiestoagreeonthepermanentceasefire.42In

addition,itdeclaredthatthemembersoftheCouncil・expressedsup-

portforASEAN'sactiveeffortsinthismatterandencouragedthepar-

tiestocontinuetocooperatewiththeorganizationinthisregard.They

welcomedtheupcomingMeetingofMinistersforForeignAffairsof

ASEANonFebruary22.・43Thearmedclash,however,continueduntil

April7andreoccurredonApril22andcontinueduntilApril26.

OnApril28,CambodiafiledanApplicationtotheICJand,atthe

sametime,requestedanorderofprovisionalmeasures.InitsApplica-

tion,CambodiaaskedtheICJtodeclarethattheobligationincumbent

uponThailandtowithdrawitspersonnelstationedattheTemple,orin

itsvicinityonCambodianterritorywasaparticularconsequenceofthe

generalandcontinuingobligationtorespecttheintegrityoftheterri-

toryofCambodia,thatterritoryhavingbeendelimitedintheareaof
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42 CambodiahadsentalettertotheUNSecurityCounciltocallattentionto

theincursionoftheThaitroopsintotheTempleonJuly20,2008.SeeCam-

bodiaReportsThaiIncursionstoU.N.,CNN,July20,2008,availableat

http://edition.cnn.com/2008/WORLD/asiapcf/07/20/cambodia.thailand/i

ndex.html?iref=mpstoryview.

43 SecurityCouncilPressStatementonCambodia-ThailandBorderSituation,

Feb.14,2011,U.N.Doc.SC/10174,availableathttp://www.un.org/press/e

n/2011/sc10174.doc.htm.Statesinquestion,asmembersoftheorganiza-

tion,havenorighttosimplyignoretherecommendationsbythatorgani-

zations.Theyareboundtogivethemdueconsiderationandtoexplainthe

reasonsfortheirdecision.AsforthecaseoftheUN,seeVotingProcedure

onQuestionsRelatingtoReportsandPetitionsConcerningtheTerritory

ofSouthWestAfrica,I.C.J.Reports1955,pp.118-119（separateopinionof

JudgeLauterpacht）.
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theTempleanditsvicinitybythelineontheAnnexImap,onwhich

the1962Judgmentwasbased.44CambodiarequestedtheICJtoindicate

threeprovisionalmeasuresasfollows:① animmediateanduncondi-

tionalwithdrawalofallThaiforcesfrom thosepartsofCambodian

territorysituatedintheareaoftheTemple;② atotalbanonmilitary

activitiesbyThailandintheareaoftheTemple;③ thatThailandre-

frainfromanyactthatcouldinterferewiththerightsofCambodiaor

aggravatethedisputeintheprincipalproceedings.

OnJuly18,theICJindicatedtheprovisionalmeasures.45Itobligates,

first,bothpartiestoimmediatelywithdrawtheirmilitarypersonnel

currentlypresentintheprovisionaldemilitarizedzone（PDZ）,asde-

finedinparagraph62oftheOrder,andrefrainfromanymilitarypres-

encewithinthePDZandfromanyarmedactivitydirectedatthePDZ.46

Secondly,itrequiresThailandnottoobstructCambodia'sfreeaccessto

theTempleorCambodia'sprovisionoffreshsuppliestoitsnonmilitary

personnelintheTemple.47Thirdly,itdemandsbothpartiestorefrain

fromanyactionwhichmightaggravatethedisputebeforetheCourt.

Inaddition,itisnotablethattheICJorderedthatbothparties・shall

continuetheco-operationwhichtheyhaveenteredintowithinASEAN
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44 SeeRequ�teintroductived'instanceenregistr�eauGreffedelaCourle28

avril2011:Demandeeninterpretationdel'arr�tdu15juin1962enl'affaire

dutempledePr�ahVih�ar（Cambodgec.Tha�lande）,p.36.

45 Asfortheprovisionalmeasures,seeICJStatuteart.41.TheICJdeclared

thataprovisionalmeasuremaybelegallybinding.SeeLaGrand（Germany

v.U.S.）,I.C.J.Reports2001,pp.466,502-506.

46 SeeRequestforInterpretationoftheJudgmentof15June1962intheCase

ConcerningtheTempleofPreahVihear（Cambodiav.Thail.）,I.C.J.Re-

ports2011,pp.537,555.BothpartiespulledtheirsoldiersoutofthePDZin

July2012,ayearaftertheorder.SeeCambodiaUrgedtoShowRestraint

inBorderRow,RadioFreeAsia,Apr.22,2013,availableathttp://www.rf

a.org/english/news/cambodia/temple-04222013173424.html/.

47 SeeRequestforInterpretationoftheJudgmentof15June1962,I.C.J.Re-

ports2011,p.555.
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and,inparticular,allowtheobserversappointedbythatorganization

tohaveaccesstotheprovisionaldemilitarizedzone.・48

TheICJrendereditsjudgmentonNovember11,2013.Itdeclaresthat

the1962JudgmenthaddecidedthatCambodiahadsovereigntyover

thewholeterritoryofthepromontoryofPreahVihear,asdefinedin

paragraph98oftheJudgment,andthatThailandwasunderanobliga-

tiontowithdrawtheThaipersonnelfromthatterritory.49Paragraph

98ofthejudgmentarticulatesthatthelimitsofthepromontoryof

PreahViheartothesouthoftheAnnexImaplineconsistofnatural

features.Therewaslittledifferenceofopinionwithregardtothe

southernandeasternborders,aswellasmostpartofthewesternbor-

deroftheTemple.50Inthenorth,theICJfinallyrecognizedthatthe

limitofthepromontorywasdeterminedbytheAnnexImapline,from

apointtothenorth-eastoftheTemplewherethatlineabutedthees-

carpmenttoapointinthenorth-westwherethegroundbegantorise

fromthevalley,atthefootofthehillofPhnomTrap.51

TheICJseemstoactultravireswhenitdelimitedtheborderbetween

ThailandandCambodia.Theoriginalsubjectofthedisputesubmitted

toitwas・confinedtoadifferenceofviewaboutsovereigntyoverthe

regionoftheTempleofPreahVihear.Thisisadisputeaboutterrito-
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48 Seeid.

49 SeeRequestforInterpretationoftheJudgmentof15June1962,I.C.J.Re-

ports2013,p.318.

50 Totheeast,southandsouth-west,thepromontorydropsinasteepescarp-

menttotheCambodianplain.Thisescarpmentandthelandatitsfootare

underCambodiansovereignty.Tothewestandnorth-west,thelanddrops

inaslopeintothevalleywhichseparatesPreahVihearfromtheneighbor-

inghillofPhnom Trap.ThePhnom Trapitselfliesoutsidethedisputed

area.ThepromontoryofPreahVihearendsatthefootofthehillofPhnom

Trap.SeeRequestforInterpretationoftheJudgmentof15June1962,

I.C.J.Reports2013,p.315.

51 Seeid.
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rialsovereignty.・52AstheprincipaljudicialorganoftheUN,theICJ

hasperformednotonly・judicialfunction・instrictsensebutalsogov-

ernmentalfunctionbysteppingforwardtodelimitthefrontierbe-

tweenthepartiesandpreventingtheescalationofthearmedclashes.53

The1962judgmentwasincompleteintermsofdisputesettlement.The

incompletenesswascausednotbytheICJ'scarelessnessbutbythe

Cambodianformulationofthesubjectofthedispute:itrequestedthe

ICJneithertodeclaretheborderline,nortodefinethelimitofthe

・region・or・promontory・oftheTempleofPreahVihear.

5.Conclusion

（1）ModesofCooperationBetweenASEANandtheUN

ProfessorHirobeenumeratesfivetypesofthecooperationbetween

regionalorganizationsanduniversalorganizations:① consultation,

② diplomaticsupport suchasthe・friendsoftheSecretary-Gen-

eral・oftheUN54 ,③ operationalsupport,④ co-deployment,and

⑤ jointoperations.55 Onemoretypemaybeaddedtothesetypes,

namelypoliticalsupport.56ThestatementoftheUNSecurityCouncil

regardingtheconflictovertheTempleofPreahVihearwasnotaposi-

tiveinvolvementbyaconcretemeasurebutastrongpoliticalsupport
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52 SeeTempleofPreahVihear,I.C.J.Reports1962,p.14（citingTempleof

PreahVihear（Cambodiav.Thail.）,I.C.J.Reports1961,pp.17,21）.

53 SeeFujita,supranote18,p.12.

54 AsforthefriendsoftheSecretary-General,see,e.g.,JochenPrantl,The

UNSecurityCouncilandInformalGroupsofStates（Oxford:OxfordUni-

versityPress,2006）,ch.6（discussingthefunctionofthegroupoffriendof

theSecretary-GeneralonElSalvador）.

55 SeeKazuyaHirobe,Kokusai-rengoToChiiki-syugi:Chiikiteki-kokusai-

soshikiTonoKankeiWoChushin-ni［UnitedNationsandtheRegionalism:

WiththeFocusontheRelationshipwiththeRegionalOrganizations］,in

Chiiki-syugiNoSeidoronteki-kenkyu,supranote1,pp.133-136（citingthe

ReportoftheSecretary-GeneralontheWorkoftheOrganization:Supple-

menttoanAgendaforPeace:PositionPaperoftheSecretary-Generalon

theOccasionoftheFiftiethAnniversaryoftheUnitedNations,U.N.Doc.

A/50/60-S/1995/1（1995）,§86）.
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towardsthepartiesoftheconflictforencouragingtheacceptanceof

theassistancebyASEANinthesettlementofthedispute.

ASEANneedssuchpoliticalsupport,forithasnoeffectivemecha-

nismforenforcingpeaceamongitsmemberstates.Themaintenanceof

thepeaceintheregiondependsonthevoluntaryactionofthemember

states.Somearguethatbothuniformlawsoftheregionandaregional

courtarenecessaryforpromotingtheeconomicintegrationinthere-

gion.57AlloftheASEANprocessesforthedisputesettlement,however,

remainoptionsratherthanmandates.Infact,nodisputehaseverbeen

submittedtothepanelundertheProtocolonDisputeSettlement

Mechanism（DSM）ofNovember20,1996,58tothepanel,appellatebody

orarbitrationundertheProtocolonEnhancedDisputeSettlement

Mechanism（EDSM）ofNovember29,2004,59andtotheHighCouncil

anticipatedbytheTreatyofAmityandCooperationinSoutheastAsia

（TAC）ofFebruary24,1976.60

ThereisalackofconfidenceintheEDSMarbitrationandgeneralre-

luctancetousetheASEANproceduresfordisputesettlement.61These
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56 Ultimately,thecrucialelementformaintainingthepeaceintheregionis

notwell-designedinstitutions,eitheruniversalorregional,butastablebal-

anceofpower.WithoutthesuperpoweroftheUnitedStateswhichoverlay

topreventaputativehegemonicpowerofthePeople'sRepublicofChina,

theruleoflawintheregionshouldbe・flightsoffantasy.・SeeSeah,supra

note20,p.211.

57 SeeMeganR.Williams,Note,ASEAN:DoProgressandEffectivenessRe-

quireaJudiciary?,SuffolkTransnat'lL.Rev.,Vol.30（2007）,pp.433,456-

457.Seealsoid.,p.453（advocatingthattheEuropeanUnion（EU）canbe

amodelforASEAN）.

58 TheDSM wassaidtobe・littlemorethananagreementtoengageincon-

sensus.・SeeLeviter,supranote19,p.182.

59 EDSM followsthemechanism ofthoseoftheWorldTradeOrganization

（WTO）.CompareEDSM withAnnexTwooftheWTOAgreement:Under-

standingonRulesandProceduresGoverningtheSettlementofDisputes,

Apr.15,1994.
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ASEANprocesseswouldhavebeenpoliticallyuncomfortablebothfor

thegovernmentsofthepartiesinvolvedandforthosewhoaskedtode-

cideonthematter,fortheywouldhaveinvolvedtheASEANpeersre-

viewing and determining the sensitive issues and the general

populationofthesestateswouldnotnecessarilyacceptdecisionsmade

bytheASEAN institutions.62Forexample,whenIndonesiatriedto

bringthedisputeoverthesovereigntyofacoupleofislands,i.e.Pulau

LigitanandPulauSipadan,totheHighCouncil,Malaysiarefusedto

dosobecauseofthefearthattheotherASEANmemberstateswere

partialtoIndonesia.Consequently,Indonesiabroughtthedisputeto

theICJ.63InspiteofthelongdebateonwhethertheASEANCharter

shouldestablishanASEANcourt,article25oftheCharterconfinesit-

selftomentionthefutureestablishmentofan・appropriatedisputeset-

tlementmechanisms,includingarbitration.・64

TheASEANmemberstatesoftenhaveresortedtotheuniversalin-

stitutionsofdisputesettlementinsteadofASEAN'sprocedures.A

mostnotableexampleoftheASEANmemberstates'dependenceonthe

UN,especiallytheSecurityCouncil,wasthecivilstrifeinCambodia

whichtheyfailedtosolvewithintheregion.65Aswell,theyoftenhave

turnedtointernationaljudicialorquasi-judicialbodiessuchasthe
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60 SeeSorpongPeou,TheSubsidiarityModelofGlobalGovernanceintheUN-

ASEANContext,GlobalGovernance,Vol.4（1998）,pp.439,442.Underar-

ticle16oftheTAC,thejurisdictionoftheHighCouncilisbasedonthe

consentofallofthepartiesofadispute.Hence,areluctantpartymaypre-

ventitfrombeingformed.SeeRulesofProcedureoftheHighCouncilof

theTreatyofAmityandCooperation,July23,2001.

61 SeeSim,supranote4,pp.327,330.

62 Seeid.,p.318.

63 SeeRodolfoC.Severino,SoutheastAsiainSearchofanASEANCommu-

nity:InsightsfromtheFormerASEANSevretary-General（Singapore:In-

stituteofSoutheastAsianStudies,2006）,pp.12-13.

64 SeePhan,supranote5,p.58.

65 SeePeou,supranote60,p.443.
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ICJ,66InternationalTribunalfortheLawoftheSea（ITLOS）67and

WTOdisputesettlementbodies.68Notonlyterritorialdisputesbutalso

disputesabouttheviolationofhumanrightsinamemberstatehave

beenreferredtotheUNratherthanASEAN.Despitethefactthatar-

ticle14oftheASEANCharterstipulatesthattheASEANmember

stateswouldestablishanASEANhumanrightsbody,69theyareaware

thatithaslittleleverageagainsttheviolatorofthehumanrightsofits

ownnationalsandhastomakeagestureforsavingtheviolator'sface.

Therefore,theASEANmemberstateshavenochoicebuttoseekthe

UN'sassistance.70

ASEANhasheldanumberofcooperationactivitieswiththeUNand

otherinternationalorganizationsintheefforttopromotepeaceand

stability.71 ASEAN hasbeenrecognizedtheobserverstatusforthe

UN.72SincetheASEANsummitinSingaporein1992,ASEANrepeat-

edlyacknowledgedtheUNasakeyinstrumentformaintaininginter-

nationalpeace,declareditscommitmenttotheUN'speacekeeping

efforts,andagreedtoenhanceitscooperationwiththeUN.Forin-

stance,itpublisheditsintentiontocooperatewiththeUNinstrength-
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66 SovereigntyoverPulauLigitanandPulauSipadan（Indon.v.Malay.）,

I.C.J.Reports2002,p.625;SovereigntyoverPedraBranca/PulauBatu

Puteh,MiddleRocksandSouthLedge（Malay.v.Sing.）,I.C.J.Reports

2008,p.228.

67 LandReclamationbySingaporeinandAroundtheStraitsofJohor

（Malay.v.Sing.）,ProvisionalMeasures,I.T.L.O.S.Reports2003,p.10;De-

limitationoftheMaritimeBoundary（Bangl.v.Myan.）,Judgment,Mar.

14,2012,availableathttps://www.itlos.org/fileadmin/itlos/documents/ca

ses/case_no_16/C16_Judgment_14_03_2012_rev.pdf.

68 TheveryfirstWTOdisputesettlementproceedingin1995involvedSinga-

poreandMalaysia.Malaysia:ProhibitionofImportsofPolyethyleneand

Polypropylene,WT/DS1/1（Withdrawed）.

69 SeeTermsofReferenceoftheASEANIntergovernmentalCommissionon

HumanRights,availableathttp://www.aseansec.org/DOC-TOR-AHRB.

pdf.

70 SeeTan,supranote29,p.193.
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eningtheexistingmodesofpacificsettlementofdisputestoavoidor

settlefuturedisputesandundertakingconflictmanagementandcon-

flictresolutionresearchstudies.73 However,itispointedoutthat

ASEANhasnotaccompaniedbyrealactionitsrhetoricaboutenhanc-

ingitsinstitutionalcooperationwiththeUNinthesecurityfield.74

（2）FutureFunctionalDesignofASEAN

ThestatesintheAsia-Pacificregionhaveembracedhighlylegalized

institutionsonaglobalbasisbeyondtheconfinesoftheregion,contra-

dictingtheassertionthattheregionisaversetothelegalizationinits

internationalrelations.75ASEANitself,however,regardstheabsence

oflegalism,bothregionalandnationallevels,asacriticalproblemfor

（ ）162245

71 Inthefieldofeconomiccooperation,theUNhasbeeninvolvinginthere-

gionalmattersinAsia-PacificthroughEconomicandSocialCommission

forAsiaandthePacific（ESCAP） formerEconomicCommissionfor

AsiaandtheFarEast（ECAFE）.See,e.g.,ESCAPReaffirmsCommitment

toSupportASEANCommunity,ASEANSecretariatNews,June10,2014,

availableathttp://www.asean.org/news/asean-secretariat-news/item/esc

ap-reaffirms-commitment-to-support-asean-community.

72 Asearlyasinthemidstofthe1990s,itissuggestedthattheUNSecretary-

GeneralshouldattendtheannualPost-MinisterialConferencesorthe

ASEANRegionalForum（ARF）asanobserver.SeeJusufWanandi,Asia

PacificAftertheColdWar（CentreforStrategicandInternationalStudies,

1996）,pp.223-230.

73 ASEANPolitical-SecurityCommunityBlueprint,March1,2009,available

athttp://www.asean.org/archive/5187-18.pdf.Morethanthat,ASEAN

wouldshareinformationamongitsmemberStatesonsubmissiontothe

UNRegisterofConventionalArms（para.B.1.1）,holdworkshoponpeace,

conflictmanagementandconflictresolutionwiththeUN（para.B.2.2）,as

wellascarryouttechnicalcooperationwiththeUNtoexchangeexpertise

inmaintainingpeaceandsecurity（para.B.2.3.）.

74 SeePeou,supranote60,p.446.

75 SeeJoseE.Alvarez,InstitutionalisedLegalisationandtheAsia-Pacific

・Region,・N.Z.J.Pub.&Int'lL.,Vol.5（2007）,pp.9,22-25.SeealsoHisashi

Owada,TheRuleofLaw inGlobalizingWorld:AnAsianPerspective,

Wash.U.Glob.Stud.L.Rev.,Vol.8（2009）,pp.187,200.
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theASEAN integration.76 ItisclearthatviolationoftheASEAN

agreementsseldompainstheguiltyparty,butcertainlyhurtsASEAN

asawhole.77ItisnotablethatAfricanstateshasbeensaidtofacesimi-

larchallenges.Whilethealleged・Africanpreference・fornon-judicial

methodsofresolvingdisputes,inwhichdialogueandconciliationare

emphasized,hassomeweight,suchananalysisfailstocapturethere-

alityofthepresent-dayAfricansocietywhereincreasingurbanization,

acculturation,andpopulationconcentrationhavecontributedtothe

disintegrationoftraditionalauthority.78

ASEANCharterestablishedneitherjudicialorgannorobligationto

utilizetheASEANinstitutionsforsettlingthedisputesbetweenthe

memberstates.ASEANmay,however,establishappropriatedispute

settlementmechanismsbyconcludingaprotocol.Infact,Protocolto

theASEANCharteronDisputeSettlementMechanismswassignedin

2010andcompletedbythesigningofInstrumentofIncorporationof

theRulesforReferenceofNon-CompliancetotheASEANSummitto

theProtocoltotheASEAN CharteronDisputeSettlementMecha-

nismsonApril2,2012.79AsfarastheprinciplesoftheASEANCharter
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76 Cf.RichardFrimpongOppong,LegalAspectsofEconomicIntegrationin

Africa（Cambridge:CambridgeUniversityPress,2011）,p.115（observing

thattheAfricanUnionhasfacedwithsimilarkindofproblem）.

77 SeeOngKengYong,ASEANChallengesinthe21stCentury:Speechinthe

SIIAForumSeries2006,citedinTan,supranote29,p.178.

78 SeeViljoen,supranote28,pp.458-459.ButseeRuxtonMcClure,Note,

・CantheLeopardChangeItsSpots?・:ACallforanAfricanDisputeReso-

lutionMechanism,OhioSt.J.onDisp.Resol.,Vol.29（2014）,pp.333,362-

363（criticizing thatsuch an analysisisnotsufficientbecausethe

traditionalauthoritycontinuestoexistinruralpartofAfricaandthenon-

judicialmethodsofdisputesettlementplayimportantroleforreconcilia-

tion）.

79 Chairman'sStatementofthe20thASEAN Summit,April4,2012,p.2,

availableathttp://www.mofa.go.jp/mofaj/gaiko/fta/j-eacepia/pdfs/asea

nchst.pdf#search='Protocol+to+the+ASEAN+Charter+on+Dispute+Settlem

ent+Mechanisms+has+been+adopted'.
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areconsistentwiththoseofinternationallawandtheChartermakes

referenceto,thechoiceofinstitutionmaynotmakesomuchdiffer-

ence.80ThefunctionaldesignoftheASEANdisputesettlementmecha-

nismshouldnotnecessarilybeclosedandautonomousone.Itcanbe

openoneandsupplementedbyexternalproceduresoftheuniversalin-

stitutions.
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80 SeeSimonS.C.Tay,TheASEANCharter:BetweenNationalSovereignty

andtheRegion'sConstitutionalMoment,SingaporeY.B.Int'lL.,Vol.12

（2008）,pp.151,167.
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