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—) RIRK F= E =18 8 ERefEHsg] (110 1 HE)° 110 1 K L HIsbaR R
) = &7 ME D By ( O] (| RR|RE)” = & @K uR B[ HE] (11001 18)" DigseEr i
HEb—ERERERVERE] (1100PE)” HMEE[EHVBER—K Y XNYSRY QEUEELEL V] (11OOPE) 420 1]
OO N Y EHIIH R B
() B’ BE N JIE[EHHCERKZ VDX | BEVEEBH (110 1 11#)° w7 MESHH-RRO[EHIw-S Q0 N xR
<UL R0 [KnBE BT (reasonable accommodation) | ###Is%-0 O $0Q EER A BB G JBKMPHRP8 | o (110011
[MR LR [EESRE] QL) D | DHEREERERHICGRITR (110 1 B)2Q | B OTHvRES
(=) "x=REHSTXE (backlash) | 2 O 2 \v 3 Linpa HamiitoN KRIEGER ED.,, BACKLASH AGAINST THE ADA: REINTERPRETING
DisaBILITY RHGTS (2003) 48 40 852°
(10) BT £= MU R CREHQ [RIgBEEER] VW OERHME | xR - RARCIHBER(1) —~(H) IRE
PERKPAERNR 1" ZO401 1te” B | $oEde” ENse | io” ENsai e (1 1OO0N—1100P &) e
(o) Cf HEIWSKLKLEERRE VD E<LQIRECCKRC[HI ¢ o] vHELv" HHEWMUN O WKEK SRR QWL
7 EHINCINE" ENHECRIEVERP QWS wUEE (| B)ELC2QWHEUVELELO»Q 48 e |
=1F 8 SR [OEHSBEE—REVEYT BEREV—](110 | &) Kixe
(=) “What more could we ask of society than a better chance to be both great and sweet? " ROBERTO MANGABEIRA UNGER, FALSE

H
(
(

NECESSITY: ANTI-NECESSITARIAN SOCIAL THEORY IN THE SERVICE OF RapicaL DEmocracy (2004) at 595.
(e0) WENDY BrowN & JANET HALLEY EDs., LEFT LEGALISM/LEFT CrITIQUE (2002).
(o) $HE [Roberto Unger RFHARE—[REAHHE] L KD ORRHERT - NEHERTL 0 51V ORE—| EILY
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(2) ERHHEHAE WL KA <R% Roberto Mangabeira Unger ¥ +8° RoBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL
StupiEs MOVEMENT: ANOTHER TIME, A GREATER Task (2015) at 29-32. 0\ FHiE [EEHPEHMECER NI NH A~
—Roberto Unger RN Q ~/04%-0 Q0 D WEN Q -&—] [Hdeh] &< (110 1 Vi) < H-R<Ime

(=) W84 =" Samuel Warren, Economy as a System of Power and Its Legal Bases: Legal Economics of Robert Lee Hale, 7 U.
Miami L. Rev. 261(1973); BarBarA H. FRIED, THE PROGRESSIVE ASSAULT ON LAIssEz FAIRE: ROBERT HALE AND THE FIRST LAW AND
Economic MovemENT (1998); Herbert J. Hovenkamp, The First Great Law & Economics Movement, 42 Stan. L. REv. 993(1990);
Herbert Hovenkamp, Coarse, Institutionalism, and the Origin of Law and Economics, 86 INp. L. J. 499, 521-529 (2011) 58 AJs0 R EE°

(YY) Pamela S. Karlan & George Rutherglen, Disabilities, Discrimination, and Reasonable Accommodation, 46 Duxe L.J. 1, 41(1996),
Q=" ADAS KEXay MEEE S BURHFIE v O\ OLUE BEE YR Patricia Illingworth & Wendy E. Parmet,
Positively Disabled: The Relationship Between the Definition of Disability and Rights Under the ADA, in AMERICANS WITH
DISABILITIES; EXPLORING IMPLICATIONS OF THE LAW FOR INDIVIDUALS AND INsTrTUTIONS 3 (Leslie Pickering Francis & Anita Silvers
eds., 2000); B (EEQCEHRAU LS VR 040 UEKSORRW P H) VEDIEREQVI O Y ADA S K
L4820 ¢ »@ Linda Hamilton Krieger, Introduction, in BAckLasH AcaNnsT THE ADA, supra note, 4 at 1.

() T XHERHA S RAGYE R0 1) AW TR0 L Q U BT (S E ¢ Q IR G B R D & o I RE—iE ¢ Q Ry
HoFERMEFEEURP QT E—VERLSDRXBGO0HS LRV ANVUQ S VORORQEHWHRIL OSL RS04
%°] Samuel R. Bagenstos, Rational Discrimination, Accommodation, and the Politics of (Disability) Civil Rights, 8 Va.L. REv.
825, 845(2003).

() John J. Donohue III, Employment Discrimination Law in Perspective: Three Concepts of Equality, 92 Micn. L. Rev. 2583, 2586
(1994).

(*3) Christine Jolls, Antidiscrimination and Accommodation, 115 Harv. L. REv. 642 (2001). EHE 2~ QERRESFEEV OV 14
SH [ HIR RS [IX44=H] (antidiscrimination law) V- 5 [E1{0:H] (accommodation law) € E=#H | mKREBEREHRF
Rip (1 TOOHYE) RIN-REHK®

(2) Jolls, supra note, at 648-649.

(2) EHIWLORKEoRLH R O11K(0) (H) (VO mY BELL SR LRENTTRENCERCOEER £EDER
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U Q IHE (undue burden) Wik~ ) VWEERNIIRERLVAOREUBH OB WG L° [(REDS” DR - = - N~
B RER | B RIEREHW2 O NN RLSURPQHEE (<A <) VN XD REULT MRS B (DREEREH
LEP (] RR &))" XOWMEZ R[N < =R S EHIeREk-<HZ | (available at http://www8.cao.go.jp/shougai/suishin/
kaikaku/s_kaigi/b_3/pdf/sl.pdf) +320s0KEED42°)

EHHNCER URP KR (EHERRR) H11K [ [TEHUHOVIIRVE SHUs#0 VS0 XR FEXBE
EPpQ 0 [[] 900N QR (KIB SEE C EKIWIo®) w4¢io° [HESRHE ]| v SRS Ciny QB
OO WHWY QO <EXSHL BRIMEWIHE D™ X BIEE A0 1) AU ER e 409 O XNEK-R O ENTSRIBIRSERIULL O (v i
HWOIRILR S VARV R02Q RS RO BEWKOUXBEMOEWEWEENUL S-0Q0 0 50 | (RER =0 & 2
HFECHERE—REVEY BERKEV] (110 ] KE) 1 RIKSER (OB EMERE LUED) UE O 42°)

(%) Bagenstos, supra note 13, at 836.

() Ex Q11 —XU5ZLQ% on demand 4% 5 222 tailored D4 RE QEXIE VS0 ) UWEE o2 QU OV =1 &7 BEHI[4n
EHEREE] (1) [EEEEHVIHIREDHNCLVVEEK VG IBH08 SOHSBEVE M8 OEYSREUR
DREHNE<L S — X ULV QEETEWEQS SEEVY @R WSEHOEN0 AT V5o R0 O S50
EOMP S0 WOU HQBHMUT HHINQIEWTER eV B SHBWImMEV W 550 1) U8 S B H R4
.24 500

(K]) Cf William W. Fisher & Talha Syed, Global Justice in Healthcare: Developing Drugs for the Developing World, 40 U.C. Davis L.
Rev. 582, 620-621(2007). See generally ErNest J. WErB, THE IDEA OF PRIvATE Law (2012) at 56-83.

(R) BENSSRBCIR U (HH S TMW IR ) QiU O S ©v" S DKW [ERESRERELVB8L VL 57
SHERIR TWHE 5 B2 O B U HHIF B EK 0 L9 SIKEAVIER N N X0 A1) 480 1 AU &A@ i
RS S LNV BS L K- —] =" @& B B[S HE) &1 1 KR-P 1

(]) Cf [MHSEE (public policy) U~ 0" ELT | REEZ (the general good) S+LQUEHUNIQ R’ ] (OW
Horwmes Jr. THE ComMoN Law at 48) SBRUEHIRHO RO K VAR RPRERMS IR MO —2 3" EBQE W [m
2ONLOHRV W] EEHU D Wa0°

(8) See generally Bagenstos, supra note 13 : Jolls, supra note 15 ; Michael Ashley Stein, Same Struggle, Different Difference: ADA
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Accommodation as Antidiscrimination, 153 U. Pa. L. Rev. 579(2004)
() EEEENX" [Roberto Unger SEEAGREE] 111 1-11 | B” 118 1 -1 1HRIm®
Q) BEEEN [Roberto Unger SVBEHMLGER] 111 P-11HOIK®
(85) RoBERTO MANGABEIRA UNGER, THE CriTicAL LEGAL STUDIES MOVEMENT (1986) [CLSM]
&5) UNGEr, CLSM at 44.

(R) Cf KizigK [ $EE—equal protection WEVHEH | ¥ | E] (11 OO &) Ligke

(&) UncEer, CLSM at 44.

(]) XXERHESOWEBXNn D [FEER | 490V T48.04% 5° Plessy &KW Q Harlan R Q IXEFMM R IR W 5 o0
U7 49507 color-blind & BXHEA 43 -Qa0IXIXIRIKE " B < V<30 KR O WV EROREWRERUSD L7 BOvEER
N SR U AR S W EEIER QTR &S S DT color-conscious” S FEEI AU 4$:0°  XHIERAR B~ race-conscious V485Q 1))
Y Q" David Strauss, The Myth of Colorblindness, 1986 Sup. CT. Rev. 99, 100, | iR EHFIXR QB KERHEL-2Q a8 )
2O 5 W QHEBGSERV OV Peter Western, The Empty Idea of Equality, 95 Harv. L. Rev. 537 (1982).

(R) REUN 0280445 1) QEIICHE Q&40 2" Jack M. Balkin and Reva B. Siegel, The American Civil Rights
Tradition: Anticlassification or Antisubodination? 58 U. Miamr L. Rev. 13(2003-2004) 48 2°

) Owen M. Fiss, Groups and The Equal Protection Clause, 5 PriL. & Pus. Arr. 107 (1976).

(83) Missouri v. Jenkins, 515 U.S. 70, 120-21 (1995) ¥ & Thomas =S +)V43° RERH Reva B. Siegel, From Colorblindness to

Antibalkanization: An Emerging Ground of Decision in Race Equality Cases, 120 YaLg L. J. 1278, 1287-1288 (2011).
&) Balkin & Siegel, supra note 31, at 15.
#3) Balkin & Siegel, supra note 31, at 20.

(8) Dennis Davis & Karl Klare, Transformative Constitution and the Common and Customary Law, 26 S Afr ] on Hum Rts 403,
439-440(2010) (‘=4 (property) * [E48 (consent) : <0EE (reasonableness) + RIEKERE (causation) <320 QM Q #EEHK
LA eHER T MR EB W43 S (not self-defining)® - HMEH LN CHE WEEN LN R S HER 441 (operational
significance) WHaQ LR UB” W2 8n VRS QRRUR LW B QEE Q00 LB Y & U Q S VSR
HAVREKENRR NORED MEHYQIMECT U NE G I UMD RO RBS0S5%]) wd DK SENe
EOHE CE-AREMREXED SHEE [ oK SHPOEEROUQU—URE IRERE—] #hER 1 <Ofanidp
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(&) Balkin & Siegel, supra note 31, at 21.

(&) Cf. Uncer, CLSM at 45-49.

(&) Cf Ricuarp EpsTEIN, FORBIDDEN GROUND : THE CASE AGAINST EMPLOYMENT DISCRIMINATION Laws(1992) at 15-27.

(R) Balkin & Siegel, supra note 31, at 25.

(F) See generally Cass Sunstein, Lockner’s Legacy, 87 CoLum. L. REv. 878 (1987); RoBERTO MANGABEIRA UNGER, WHAT SHOULD LEGAL
AnavLysis BEcoMme? (1996) [WSLAB]at 45-46.

(Y) EpsTEIN, supra note 39, at 26.

(L) Davis & Klare, supra note 36, at 444.

() See generally RoeerT LEE HALE, FREEDOM THROUGH LAw: PuBLIC CONTROL OF PRIVATE GOVERNING Power (1952); Warren, supra
note 11.

(%2) Romer v.Evans(116S.Ct. 1620(1996)) TR L4 5 " EEHMNn U -1 Q BB ID S 5 1) VW ERIR O 1T O N A7
EFHRTURPOBEICKRE L B4 HEZELWREDI OV [XIEH | wREB L2 480 E ¢ »@ Scalia
KO IXFMmM Y O 5\ Jack Balkin, The Constitution of Status, 106 YAaLk. L. J. 2316, 2316-2320(1997).

(L) See generally Bagenstos, supra note 13.

(%) See generally Charles Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L.
Rev. 317(1987); Charles Lawrence III, Unconscious Racism Revisited: Reflections on the Impact and Origins of The Id, the Ego,
and Equal Protection, 40 Conn. L. Rev. 931 (2008).

(¥) Implicit bias 2~ 1 unconscious prejudice 2 O 5 v @ ERHEE D HE Vv UIMWIRE R Q R4800° <V O VERE WS
s Q13" Christine Jolls & Cass Sunstein, The Laws of Implicit Bias, 94 CAL. L. REv. 969 (2006) {2 +820° R 5 VR4 3R~
HEAS2 QU IWEND" Jerry Kang, Trojan Horses of Race, 118 Harv. L. Rev. 1489(2005); Anthony G, Greenwald and Linda
Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CaL. L. Rev. 945(2006); Linda Hamilton Krieger and Susan T. Fiske,
Behavioral Realism in Employment Discrimination Law: Implicit Bias and Disparate Treatment, 94 CaL. L. Rev. 997 (2006); &H
E[EEE CHBRVE—MENE NN D — R V-DEEENN O — o | HEERDRPNge(11O0V); BE 1 [-DEFROSKN
O—v] B - RER | & BHRH-SHNCORBEIRE (8R4 18200 RE°
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() Susan Sturn, Second Generation of Employment Discrimination: A Structural Approach, 101 Corum. L. Rev. 458 (2001); Henry
Lopez, Institutional Racism: Judicial Conduct and A New Theory of Racial Discrimination, 109 Yare L.J. 1717(2000); Tristin K.
Green, Discrimination in Workplace Dynamics: Toward A Structural Account of Disparate Treatment Theory, 38 Harv. CR.- C.L.
Rev. 91(2003); Samuel Bagenstos, The Structural Turn and the Limits of Antidiscrimination Law, 94 CaL. L. Rev.1(2006).

() Balkin & Siegel supra note 31, at 21; ¥~ BEHI" | EIRIK® Cf Washington vs. Davis, 426 U.S. 229(1976).

(B) RE WEZES [ AR REEWIW0LR] RILEKE - RER | B BN HRHIHECOREE— 2D ,— DM KTQ
KRwmESW] (1 TOOKE) BER 1 (HH-K<KIK)* #L" HREERKEBENOMNEREENCHESRENAV [HR
E6 (R | FHHER) R UK QEEMHER | S RBPEE NS RO KRUERD W] (110 | L) ERREH
&1 PO-110K)*°

(f3) Balkin & Siegel supra note 31, at 21.

(B) ROV ILHRT E<BIEBECWIIVARC ROV S oBEHIVER O v 20 Q s~ 480 LS 0 L2H5Ew-2 0
DR =T KK MRS D A LEEER YR SO RIS REAN-2 0 R W UEH 0 |V 550 8 48:0° | (Bagenstos, supra
note 13 at 839); [EXESITH LB X 1= Q S URBITR LENO R0 W00 480407 WO EBHT XYK" RV O WVREK
HUEES Y EESSFEWREIPoND U E8 BRHEUERSMIEULLRKIVULERE U R EDN S KL Ve
UHEOTEU R QERFER-IQEEWNE L Q4 UM QNI LRIV Y48e° | (LaureNcE H. TRIBE, AMERICAN
ConsTITUuTIONAL LAw at 1520(2d ed. 1988)); [ XEMIRE " EHE UKE QYT U QR R WL R F Q #24R I3 K- H 3 G
12 % 0 A O Ao & Q TEHI-R OB A0 1) U LU ER.Q0° | (Siegel, supra note 33, at 1288); [ TR ¥R O IR SRS
RS IWVAULERE Q W R SR EWEIS S O B R EI 0P 20 1) VR BRI IER £ 40 1) U 4850° | (Owen Fiss, supra note
32, at 157); See also J. M. Balkin, The Constitution of Status, 106 Y aLk. L. J. 2347 (1977); C. Sunstein, Anticast Principle, 92 Micw. L.
Rev. 2410(1993).

) AREQCHEHHFCLRKNES | <R PESN R OREFFERMEREVLREC ERIREWIE O Wikt O Hifulx 4y
RHE-0 4" IXXRIEE A IXEEIRE R R QS = 5 il O v Ko LHRKIDWRQT [HHISHS0<48 0 "o
TR Q [REEER WP e VR EESINIY & WEEHV OUKZERR S8 20 HE - LR e [
HQEE|WHE P SV OV ETKGMBU A0S U LoD [HIR]V0USHS 00 ([BES X REHR]
A9 5 B iR Q#kH) " @EHIS < U RV KEESRE W2 QoS RE - miid - REWEEA Q-2 [Hd
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(18) Bagestos, supra note 13, at 849, 858, 867 ; Strauss, supra note 30, at 120-126. ¥4 <12 11 X 0T E Y0P vQ BT H s
N LGS D KON MRS D A SHIR—4EIER - BT ER R GRHEKWIE O HE 0 O\ QHE—EH @R (capacity) i
WV 507 4850 5 RIR-PIERASRIINL 550 S0t ) UIRNFER VOV Own Fiss, A Theory of Fair Employment Laws, 38 U. Ch.
L. Rev. 235, 259-263(1971).

(i8) Uncer, WSLAB at 87-88.

(15) Cf ¥ EEfr | E9me°

(f8) Cf. Ran HirscHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM (2004).

-

(8) Cf Henxry M. HarT, JrR. & ALBERT M. Sacks, THE LEGAL PROCESS : Basic PROBLEMS IN THE MAKING AND APPLICATION OF LAwW
(1994).

(8) Cf. Balkin & Siegel, supra note 31, at 27.

(3) Mark Kelman 27 25 Q | BESX RNV QEEQ S\ Ry 2o B KN Q 3 B —e g REBHMFH—
B ERE 490 (irrelevant to his economic function) 23 E-HE A0 Eaw [ml#Ey9#4== (simple discrimination) | VD™ 1)
D {mER IR RO QIIET SR WS ne® w642” Mark Kelman, Defining the Antidiscrimination Norm to Defend It,
43 San Dieco L. Rev. 735(2006) 28 22:°

&) ADA L (HE2EE) Q-0 (IROEHE) SEWERUEOY N1 0 BEEBEMNURPQEN DNERVES" [
B |BEur | BERSEREROMEE [VSS0R0 VN S oBERWilE O [ERQ [IMEVBE ¢ QU HIZ UEL0 D
WV MR AR S0 & Ry 4Br0 49 A © KA S IWEAEEA~Q” A S )L QO S US. Airways v. Barnett, 533 (U.S.391,
400(2000) ). FRE 13 Bagenstos, supra note 13, at 874.

(88) Duncan KENNEDY, A CRITIQUE OF ADJUDICATION[fin de siécle] (1997); WENDY BRowN & JANET HALLEY EDS,, LEFT LEGALISM/LEFT
CrrtiQuE (2002).

3) Mark KELMAN, STRATEGY OR PRINCIPLE?: THE CHOICE BETWEEN REGURATION AND TAxATION (1999); MARK KELMAN & GILLIAN
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LESTER, JUMPING THE QUEUE: AN INQUIRY INTO THE LEGAL TREATMENT OF LEARNING DisaBILITIES (1997); Mark Kelman, Market
Discrimination and Groups, 53 Stan. L. Rev. 833, 834(2001).

8) =i 27 BE#HfLE2RE] 1 OP-1 | 1x°

(8) hR=oRPE-RREOERTHEM U401 ) VRNV HEBEE W 0 L2 Q4% 5 BB U480 VR ESD
KW S0 (D | ORIK)®

(5) [NEHOFEKKREHESINT — M N XWHEWEQJ(EH | | OK)° [REBSER UL R0 5 O E SN D <L S KKERY
R JH R (B | | IK)°

(%) SaMmutL BaGENsTOs, LAW AND THE CONTRADICTIONS OF THE DISABILITY RicHTs MovEMENT (2009)at 28-29.

(8) [EHIN L ERSRIBWIONCP QW28 EHINLYREHII S SRR LRV 008 048 5 [(EH | | 111IK)°

(R) =#rl | =i

(R) EEEZEER]COEDR EEEENV I AMEBGEEUH O DO 500 S B v BUESHEEW-9 0 v 50k
BB U QIfRBGIEEIN RN G 480 QEBLMIMPUE O Iv 50D RO Lty OV BEIERE
BRIV EIORDWHG5S D& He QUMKROEBRM 1o DU TEERQHE 4 0 v [ SEE v U
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X 1 Dynamics of Legal Consciousness or “Proto-Narrative” (Z® 1)

19th century Legal Science
K& RYFEOKE

EXGIoK NI = s
. Quasi-Darwinism; ...?amﬁxu Proudhon and
Wp::-:.- structure of éthers’ critique of private
. society; . wwovn:% or market society.
Conceptualism; Naturalistic However:
H . . fowever:
. conception of society; i (1) Market understood as
Induction; Self-correcting power i “contract + property”
Categorization; of private spheres: - another naturalistic
Deduction; i.e. market and civil < assumption
S0 o...mﬂﬂ% as “natural - ., incomplete insight of
. 4 m.“_\._uﬁu_. :moﬁng as artifact”
/ pre-political
tructures of huma
\ interaction”
[19th century formalism] :oﬁm.dc:xEQ objectivism]
_ ., L
~, FHbHE IS
e e
Legal Realism
Holmes Jr.’s and Hohfeld’s legal analysis as self- mcy ersion
of legal science .

(fighting theory of law, underdeterminacy of legal concepts)
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Or
The first legal-indeterminacy critique;
The first law & economic movement
(R. Hale, J. Commons, M. Cohen and others)

~.| 20th century Rationalizing Legal >._._.m_<mmm

Legal Realism

“Structural Turn”;
Implicit Bias and -
Unconscious Prejudice
“WEIE "~ D s [H]

Legal Feminism;
Critical Race Theor
Identity politics
Bt & O
20th century formalism ~ ® [a]

.. Legal Process; Rights theory; Law and Economics

kgt i

Naturalistic
conception of society?
Property is property;
""*Gontract is contract;

Market is market

3 ..T.l:omv_nm and policies;

“Mixed -Hw.m..rn..n:
i =Market plus tax and

transfer -

Purposive legal mmmmo:m:m.w

Consequentialisk,

argument; .

A variety of

Conception of social “public/private”
power, structural 3 distinction:
injunction, etc. family/ civil society;
economic

society/political

[20th century |formalism]
# | H

Internal, viral critique; Functional explanation of

Deconstruction; Radicalization of law and society;

legal indeterminacy; Neo-Marxist theory of

Ciritique of law as ideology; relative autonomy of law;

Critique of rights;
Ciritique of identity politics

Weberian denaturalization of
law and social structure

Critical Legal Studies
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2 Dynamics of Legal Oozmomomﬂ:mmm or “Proto-Narrativ

20th century Rationalizing Legal Analysis
Legal Process; Rights theory; Law and Economics

19th century Legal Scierice

. Social Democratic
Pyliticat/hegal Structure;

Reasoned elahoration;

“Rigfis to Equal
Wn..m@mnﬁ and Concern}”

Ameri¢an “slowing down”
vérsion, of separation of
i powers;

Zm.&:nu.—mmmo

“Efficiency”
con¢eption of

Property as law of
; things

[20th.century

:w._.m“.n:._«m_ Turn
Implicit Bias and
Unconscious Prejudice

T | el st | ok

W ~ 0 h .
Internal, yiral critique; _n::n:m.am_ explanationt:of
. Deconstructior; Radicalization law and society; . . N L
% of legal indcte Neo-Marist theory of [21st centuryformalism (c]] ﬁ.N_mF wo:::% objectivism (c)]
Critique of law @ ideology; relative NEZE.CB% of law; ¥ m..m.n_.o .UOO.:.__JN_JM._‘.:.
Critique of rights; Weberian denattralization of (*) EQ:.&. Smith; Ernest Weinrib;
Critique of identity:politics law and social sfructure Janies Penner and others.

Critical Legal Studies 3
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~*" “Structural Turn”;

Implicit Bias and ",
“Unconscious Prejudice
ORI N | P

L . %
or
g7 & A £ |
. . / Strategic selection . Structural
Z v RE s . 3
(= LB RThEr: / from the catalogue; conservatism;

=We are all Crits now!

= “Death” of CLS *Iltitutional competence;

Reasoned elabdration;

_Purposive legal w&ww:wsm “Complicated”

i understandings of the
relationship of
{judiciary, legislation and
administration (agency)

- Parry (utilizing of. Hmwm_

indetérminacy);

Consequentialist policy =\
[21st century formalism (a) (?)] % argument;
“Cost-benefit”

analysis

Deference to agency

Shrunken Benthamism
Cass Sunstein, Adrian Vermeule, and others
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Anti-subordination camp

O. Fiss, L. "

" Reasoned elaboration;

“Rights to Equal Respeet
and Congerhi;”

Efficiency”

L AT L R
; BREEIED

HICRAEBIERS &
s IEY{LATEETH B

_Bu__nz Bias and,

c:oozmnwo:m _u«m__._u_om
. T@% -century »CE‘D«L?B_

T | Hok

i Rise of:Welfare State

ribe, J. Balkin, S. Bagenstos and others

wo&& Uniogman

aﬁmmoz (&) m@UNﬂNH_OS Oﬁﬁognﬂww

ritiq pe S
| AEER L KEEEI RS B
AENEREMBR TS B

la% and society;
Neo- 7.?. Xist 585, of

Weberian demat
law and socal s

>:=&m0135w=..w: camp
M. Kelman, J. I.&._Q

()

JOH  ( Proto- 7&;32«

(20 2) ~o TARTT])

19th century Legal Science

7 Inteinal coherencyl

wcm:..m- structure of

society;
Naturalistic

oon.wn@wﬂmoﬂ of
$ociety;

Self-correcting

power of private
" spheres

| amms A

& ﬂ%)e
%&#»>d&

—N 1th oC::Je 5‘:&75 (0)][21th century objectivism (c)]

>::..n_mmm_=om=o: camp or
Anti-antidiscrimination camp

., R. Epstein

.
.
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[21st century formalism (4]

V7Y XD
TR
v HE

“.Unconscious Brejudice

(%)

:w:.:n_n.ﬁm_ Turn”;
Implicit Bias and

. J ..Q .
7 Strategic.selection

3
from the n»ﬁw—cwp-ﬁ k

m. :Ocm?rwn—nmn » analysis
! “Debiasing nrncﬂn—a law”

>ﬁ3%%w%%§%ﬁ

.

CBERYES T

X FE»S D
EX{LFIEETH 2

5, TEEEERR O S

.. Law and Economics .~

m g. Behavioral approach to;

no=mx\ﬁmmam /

E ..m&smmz\ mal competence; /

GOE\:SE&: understandings /
[ the relationship of
% liciary, legislation and
ﬂ::::;:m::: (agency)

; eference to agency

il BEERR O A B

Society as ar

imagination
...... / d
A new social vision?

|
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19th century Legal Science

4 Roberto Unger ® 7’a ¥ = 7
Proto-narrative (Z0 1) & (ZD2) %
HREbEZbD

society;
:Naturalistic
conception of society;
Self-correcting power
of private spheres:

i.e. market and civil
society as “natural,
/ pre-political
structures of humaj
B interaction”

Roberto Unger D72
Y L FEEONRELTO
B ERNILSTR

/S BR b tts
HB0nI%
[ ERIE G ER

19th century Legal Scierice

Legal Realism

\

“Mixed marhet”
=Market plus tax an
transfer

A variety of oo,
“public/private” Naturalistic
distinction: conception of
family/ civil society;

economic
society/political
society

society;

_nmn__nm-:_:mw..:“
Cri R: Theon
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Shrunken Benthamism

Cass Sunstein, Adrian Verme
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